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STATEMENT OF THE | SSUE

The issue is whether GVMC Truck Division of General Mtors Corporation is
recei ving adequate representation in the comunity or territory where General
Mot ors proposes to add an additional dealer.

PRELI M NARY STATEMENT

A Ceneral Mtors/GVC Truck Division ("GW') noticed its intention to
establish a new notor vehicle dealer at 9330 West Atlantic Boul evard, Coral
Springs, Florida in a notice published in the Florida Adm nistrative Wekly on
Decenmber 28, 1990. The new deal er proposed was Coral O dsnobile-GVC Truck, Inc.
Three exi sting GVMC Truck deal ers, Sheehan Pontiac-GMC, Inc. ("Sheehan"), King
Mot or Conmpany of Fort Lauderdale ("King"), and Vernon Scott Mdtors, Inc.
("Scott"), protested this notice under the procedure found in Sections 320. 642
and 320.699, Florida Statutes (1989), by making appropriate filings with the
Department of Hi ghway Safety and Mtor Vehicles on January 24, 1991.

The parties presented prefiled expert testinony and the testinony of
W tnesses at a hearing on July 15, 1991. By stipulation, GM presented the
witten testinony of Dr. Stanley K. Smith and Dr. Carol Tayl or Wst, who did not
appear at the hearing. GMpresented the live testinony of an econonmist, Dr.
David R Kamerschen; a certified public accountant, M. Victor D. Nel awake; and
an expert in dealer network analysis, M. James A Anderson. The protesting
exi sting dealers presented the testinony of M. Robert B. Dilnore, an expert in
deal er finances and operations, and of Dr. Richard W M zerski, an expert in
mar ket i ng and economi cs.

FI NDI NGS OF FACT
I. The Relevant Community or Territory

1. Coral A dsnobile-GVC Truck, Inc. ("Coral") seeks to establish a GVC
deal ership in the vicinity of Coral Springs, Florida. The |ocation chosen is
within an area which GM has identified as the Fort Lauderdale multiple dealer
area ("MDA"). The MDA is an area of primary responsibility ("APR') assigned by
GMin its Dealer Sales and Service Agreenents to nore than a single GVC truck
dealer. The three protesting deal ers, Sheehan, |ocated at Lighthouse Point,
King in Fort Lauderdale and Scott in Hollywood, already have been assigned to
sell GMC trucks in the Fort Lauderdale MDA. The Fort Lauderdal e MDA conprises a
| arge portion of the I and area of Broward County, and its boundaries are defined
U S. Census Tracts.

2. GVC truck dealers located in nearby APRs which touch the Fort
Lauderdal e MDA are known in the industry as "fringe dealers.” No fringe dealer
makes enough truck sales to consuners who register their vehicles in the Fort
Lauderdal e MDA so that any fringe deal er could be considered to fall within the
conmunity or territory at issue here.

3. Information about the addresses where new car or truck owners register
vehicles is available and can then be aggregated by census tracts or other
geogr aphi ¢ designations such as zip code areas. Nationally, from62%to 85% of
the sal es nmade by each dealer within an MDA are nade to persons who regi ster the
vehicles within the MDA boundary.



4. Ceneral Modtors has designated areas surroundi ng each dealer within an
MDA as an "Area of Ceographic Sales and Service Advantage" ("AGSSA'). The
boundari es of each AGSSA is al so defined by census tracts. For the Fort
Lauderdal e MDA, AGSSA 1 is located in the northeastern county, and has been
assigned to Sheehan, in Lighthouse Point. AGSSA 2 is the central portion of the
county, its dealer is King, in Fort Lauderdale. AGSSA 3 is in the southern
portion of the county, its dealer, Scott, is in Hollywod. Each AGSSA is
designed as the area in which its deal er has a conveni ence advant age over ot her
deal ers of the sane |ine-nake because of its proximty to consunmers residing in
t hat area.

5. The proposed AGSSA to be created for the Coral dealership in the Fort
Lauderdal e MDA is designated as AGSSA 10 [why this is not designated AGSSA 4 is
not clear, but it is also not significant].

6. Eighty four percent (84% of custoners registering new trucks in the
area to conpri se AGSSA 10 purchased their GVC trucks fromdealers in the Fort
Lauderdal e MDA. King and Sheehan sell GVC trucks that are registered throughout
the MDA. A significant nunber of consumers go outside the Sheehan AGSSA 1 and
King AGSSA 2 to purchase GMC trucks from other MDA dealers. It is undisputed
that AGSSAs 1, 2 and 10 should be included within the definition of the rel evant
community or territory. The dispute centers on whether AGSSA 3 is also part of
the conmunity or territory.

7. Eighty-six percent (86% of all GVC truck registrations in AGSSA 3 were
attributable to sales by dealers in the Fort Lauderdale MDA, which includes
sales by Scott. O the registrations which were not generated by sal es at
Scott, 72%were fromother Fort Lauderdale MDA dealers. Thirty-six percent
(369 of those registering GVC trucks in AGSSA 3 (the Scott AGSSA) purchased
them from other Fort Lauderdal e MDA dealers. AGSSA 3, therefore, does not
performlike an isolated, unconnected market. Based on consuner behavior, the
Fort Lauderdal e MDA, including AGSSAs 1, 2, 3, and 10, performas a | arge narket
shared by multiple deal ers.

8. The test commonly used for determ ning whet her narkets are so connected
as to forman appropriate conmunity or territory to use as a unit of analysis
requires that there be cross-sell of at least 30%in both directions. 1In other
words, at |east 30% of a dealer's sales should be nmade to consuners outside of
the dealer's AGSSA but inside the MDA, as well as at |east 30% of the consuners
i nside the dealer's AGSSA should buy fromthe other dealers in the MDA. The
Scott deal ership, in the southern portion of Broward County, does not fit this
classic definition. The Scott data for the nbst recent year show that for
Scott, 33 sales were nmade to persons registering vehicles in other AGSSA' s
within the Fort Lauderdale MDA. Scott's nationwi de retail sales were 241 units,
so only 13. 7% of Scott's sales were to persons residing in the Fort Lauderdal e
MDA, but outside of the Scott AGSSA. On the other hand, as pointed out in the
prior Finding, 86%of all registrations in the Scott AGSSA were attributable to
dealers in the Fort Lauderdal e MDA (including sales nmade by Scott). Scott does
not sell vehicles into the other AGSSAs of the MDA very well, but the custoners
in the Scott AGSSA are going to other MDA dealers to buy trucks nore than they
were going to dealers in any other area. On bal ance, this evidence denonstrates
that it is appropriate to include the Scott AGSSA, AGSSA No. 3, in the Fort
Lauderdal e MDA, and that the Fort Lauderdal e MDA defines the comunity or
territory which should be the unit of analysis here.



Il. Standard of Eval uation

9. The next question is whether the existing GV deal ers are providing
"adequat e representation” in the relevant community or territory, i.e., the Fort
Lauderdal e MDA. Since 1988 GMC Truck sal es performance in the Fort Lauderdal e
MDA as a whole and in AGSSA 10 have steadily declined.

10. The nost common neasure for evaluating the performance of a deal er
network i s analysis of market penetration data. GMC Truck has a 7.41% mar ket
share nationally. National data includes markets where GMis inadequately
represented, where it has no dealers at all, and narkets where it is represented
adequatel y.

11. National data is, of course, only a starting point. There are
variations in consuner preferences for different types of vehicles, and even a
deal ership network in an area which fails to match the 7.41% market penetration
for the nation as a whole may be adequately representing GMin its area, if
consuners there tend to prefer different types of vehicles, sonething which even
the nost efficient deal er cannot change. Conversely, the dealer or deal ership
network selling at the national average may be inadequately representing GMif
it reaches no nore than the national average market penetration in an area where
the type of vehicle under consideration is quite popular with the area's
consuners.

12. Historically, GVC truck has had greater market penetration in the
| arge pick-up truck, truck wagon and full size panel van segnents of the market
than in the small pick-up truck segnent. |In places where |arge pick-up trucks
are popul ar (agricultural areas, for exanple, where trucks comonly are used on
farns) market conditions are favorable to GM

13. Taking into account the different popularity of distinct segnents of
the truck market nationally and in the Fort Lauderdal e MDA, GM expects the Fort
Lauderdal e MDA to achi eve a nmarket penetration of 6.45% which is somewhat |ower
than the national average for market penetration. Applying the sane analyses to
AGSSA 10 (the proposed new deal ershi p) shows an expected nmarket penetration of
about a 6.04% or about 80% of the National average. (Anderson testinony, at
31.) These percentages are conputed by identifying demand shown by actua
consumer purchases in the Fort Lauderdal e MDA and in AGSSA 10 for each segnent
of the product category (i.e., large pick-ups, small pick-ups, and m d-size
vans, panel vans, etc.) and applying to those sales the national average GV
achi eves for each of those segnents. This produces an expected nunber of
registrations for the dealer according to the |ocal popularity of each product
segnent. This standard of conparison is useful because it takes into account
uni que characteristics of the local market. |In 1988 AGSSA 10 achi eved 95. 5% of
its expected penetration. Performance declined to 76.6% of expected penetration
by 1990.

14. Analyzing AGSSA 10 based on age distribution of the area's popul ation
rather than on truck market segnent popularity, shows that GMC truck projects a
7.59% mar ket penetration in AGSSA 10 and in the Fort Lauderdale MDA, which is
somewhat hi gher than the national average and the expected penetration descri bed
in Finding 13. Wen one takes into account inconme distributions in the area, GV
projects a market penetration of 7.41%in the Fort Lauderdale MDA and 7.43%in
AGSSA 10, which is quite close to the national average market penetration, and
hi gher than AGSSA 10's projected nmarket penetration based upon product segnent
popul arity. See Finding 13, above.



15. Expected penetration calculations for other nmarkets in Florida show
that 17 areas of Florida actually exceed their expected market penetration
which is evidence that the expected penetration cal cul ati on produces a
reasonabl e expectation, and has not been mani pul ated by GMto beconme an extrene
standard whi ch dealers could not actually nmeet. Sheehan, in AGSSA 1 had sal es
equal to alnmost 150% of its expected penetration in 1990. It is significant
that in census tracts within the Fort Lauderdale MDA that neet or exceed the
expected penetration, based on product segnment popularity, the average distance
of the purchasing consunmer fromthe nearest dealer is 3.4 mles. This confirns
t hat conveni ence of deal er location affects consunmers' purchasing decisions in
an inportant way. Consunmers in AGSSA 10 are, on average, now 8.7 mles fromthe
nearest GVC Truck dealer. This increased distance is a very persuasive
expl anatory factor for the |low sales in AGSSA 10 now, which fall bel ow expected
mar ket penetration.

16. The expert for the protesters, Dr. M zerski, challenged GMs use of
nati onal averages to assess deal er perfornmance in AGSSA 10 and the Fort
Lauderdal e MDA. Dr. M zerski would have used as the standard for assessing the
adequacy of representation of the GVC truck products by the protesting deal ers
mar ket penetration in the State of Florida, on the theory that the State of
Florida data nore closely matches AGSSA 10 and the Fort Lauderdal e MDA t han
nati onal data does.

17. This theory has sone initial appeal, but it fails to take into account
t he question of whether Florida itself has a di sproportionate share of
i nadequately represented markets. This could come fromthe substantial growh
in Florida in recent years. Florida falls bel ow the national average, and bel ow
34 states in the ratio of GMC Truck dealers to all other dealers. Mre than
hal f the Florida markets have penetration bel ow that expected based on product
segnent popularity, which is an indication that Florida has a disproportionate
share of inadequately represented markets. There is no proof that the nunber of
sale points (i.e., dealerships) has increased in proportion as Florida's
popul ati on has increased. (See Finding 30, below, as to Broward County). |If
mar ket penetration for GVC truck products in Florida is |ower than the nationa
average not because of unique characteristics of the Florida market, but because
of network inadequacies, it nmakes no sense to use that inadequate network as the
standard for eval uating the adequacy of deal er perfornance.

18. On bal ance, the expected penetration standard advocated by GM based on
product segment popularity is nore persuasive than the "actual penetration”
standard advocated by Dr. Mzerski. The penetration achieved in AGSSA 10 in
1990 was only 4.63% which is well bel ow the expected penetration of 6.04% the
nati onal average of 7.41% the Florida average of 5.8% and the Florida MDA
average of 5% It began to fall bel ow expected penetration in 1988 and
performance has declined since then. Performance in the Fort Lauderdal e MDA as
a whol e was al so bel ow expected penetration in 1989 and 1990. |If |ease
registrations are included within the definition of the retail market, the
figures are essentially the sanme. Consuner |ease transactions are not
di storting perfornmance data

19. Al Fort Lauderdal e MDA deal ers have not had troubl e neeting expected
penetration projections. The perfornmance by Sheehan in AGSSA 1 is al nost 150%
of its expected penetration. Existing dealers have not been able to penetrate
the market in AGSSA 10 adequately fromtheir current |ocations. The nost |ikely
cause of the | ow penetration is the lack of a GMC Truck deal ership in the
geogr aphi c area.



I11. Market Characteristics

20. The three existing dealers are |located in what was the densely
popul ated eastern or coastal half of Broward County in 1980. The Broward
popul ati on has grown significantly from 1980 through 1990 in the western half of
the Fort Lauderdal e MDA, especially near the proposed | ocation for the Cora
deal er shi p.

21. The population in AGSSA 10 rose nearly 200,000 from 1970 to 1980, and
rose 129,000 from 1980 to 1990. The 1990 popul ation of 357,958 is about nine
times the 1970 popul ation, and tw ce the 1980 popul ation. There have been
simlar increases in the nunber of househol ds and an observable increase in
househol d density in western Broward. This population growmh in AGSSA 10 shoul d
continue into the future, reaching an estimted 530,554 within the next 10
years. This growth rate is five tinmes greater than that of Broward County as a
whol e, which itself is growing at twice the national rate. Despite the
significant increase in population in AGSSA 10 and in the western two thirds of
AGSSA 3, there is no local GVC truck dealer to serve this growi ng popul ati on

22. The growth has not been limted to AGSSA 10. The entire Fort
Lauderdal e MDA had grown in terns of popul ation, household and driving age
popul ati on during the same period.

23. Each AGSSA in the Fort Lauderdal e MDA had popul ation increases and
i ncreases in the nunber of households both in absol ute nunbers and on a
percentage basis from 1970 to 1980. AGSSA 10 had the | argest percentage
i ncreases (500% i n popul ati on, 600% in househol ds), although the entire Fort
Lauderdal e MDA grew very significantly.

24. From 1980 to 1990 the popul ati on of AGSSA 10 grew 56. 24% and
househol ds grew 66. 66% and it becane the second | argest AGSSA in Fort Lauderdal e
MDA. The popul ation of AGSSA 1 grew 10.92% and 19% i n nunber of househol ds
during 1980-1990. AGSSA 3 increased 22.58%in popul ation and 28.48%in
househol ds. AGSSA 2 popul ation remai ned basically stable (decreasing by about
1.84% and the nunmber of househol ds increased only noderately, 5.33% The very
significant growmh in the Fort Lauderdale MDA and in AGSSA 10 has two
inplications. It has offered greater opportunities for sales of GV trucks and
al so highlights the need for expansion of the dealer network so that dealers
will be conveniently located to the new residents of the western areas of
Broward County.

25. AGSSA 10 currently holds strong prospects for additional sales due to
its household incones. Sales potential is better predicted by a household' s
i ncome than by individual income. Areas of average househol d i nconmes bel ow
$15, 000 generate few new vehicle sales, while household incones of greater than
$15, 000 have significant potential for new vehicle sales. The average househol d
i ncome in AGSSA 10, and throughout the entire Fort Lauderdale MDA, are
predom nately of mddle and upper inconme |levels. Only one census tract in AGSSA
2 and one in AGSSA 3 have househol d i ncome | evels of bel ow $15, 000.

26. The enmploynent figures in the decade from 1980 to 1990 i n Broward
County are consistent with its population growh. The increases in enploynment
and real income in Broward County have been significantly higher than those of
the United States as a whole, and Broward's rate of unenpl oynment has been | ower.
This economic strength is predicted to continue throughout the next decade.
These facts indicate that the large growh in the Fort Lauderdale MDA and in



AGSSA 10 is of a type likely to provide significant opportunities for sales of
new GMC Trucks.

27. As the popul ation increased, light truck registrations have increased
too. From 1982-1990, retail light truck registrations in the Fort Lauderdale
MDA i ncreased 112% and in AGSSA 10 increased 213%

28. These increases in popul ation, househol ds, income and enpl oynent al so
point to an increased potential for traffic congestion in areas where current
dealers are |ocated, as individuals use the road networks to travel to and from
wor k.  Providing conveni ence to consuners by | ocating new deal erships in areas
experiencing growmh is inportant. See Findings 15 and 24.

29. Areas which experience rapid devel opnent can outgrow the ability of
the deal er network to provide adequate service to potential customers. The Fort
Lauderdal e MDA offers nore sal es opportunity per existing GVC truck deal er than
all but three markets in Florida. Even with the proposed additional dealer, the
opportunity per dealer would remain higher than that available in 39 other
Fl orida markets.

30. Merely to increase dealers in proportion to increases in the nunber of
househol ds, an additi onal deal er shoul d have been added as | ong ago as in 1983,
and another likely will be needed by 1995 in the Fort Lauderdal e MDA

31. Based on GMC s experience over the years, the existing deal er network
cannot continue to expand to fulfill the needs of Broward's increased popul ati on
and especially the popul ati on of the Fort Lauderdale MDA. A deal er network
designed to produce nore than 225 expected GMC Truck regi strations per deal er
fails to achi eve the m ni mum expected registrations 86%of the time. Thus, to
have a reasonabl e chance of neeting expected market penetration, the network
shoul d not exceed a critical size of 225 expected GMC Truck regi strations per
deal ership. This 225 registration goal is not a neasure of total sales at a
deal ership. GMC Trucks are sold from deal ershi ps which also sell other GV
lines. The 225 registrations applies only to GVC Truck products.

32. In the absence of the proposed new deal er in AGSSA 10, the GMC Truck
network is configured to expect 365 registrations per dealer, which is much
above critical optimmdesign capacity of 225. The Fort Lauderdal e MDA sinply
has grown too large for a three dealer network. Appropriate planning by GV
requires redesigning the network to allow for at |east four and as many as five
deal ers.

33. Perhaps the nost telling facts are those showi ng selling success at
di stances. The existing dealers' market penetration is strongest close to their
deal ership locations, but declines as the distance fromthe deal erships
increase. This makes intuitive sense. Sheehan has been able to neet or exceed
t he expected penetration within four mles of its deal ership and has only
noderate inpact on GMC truck sal es performance at di stances near the proposed
| ocation for Coral in AGSSA 10. King does not penetrate the market
significantly beyond four mles fromits deal ership, and has even | ess inpact on
GVC truck penetration at the proposed |ocation, which is 10 mles away from
King. Scott is not penetrating the nmarket significantly at a distance,
achieving only a 3/10 of one percent of its sales at a distance equal to that of
t he proposed new Coral deal ership.



34. Because there is no dealer in AGSSA 10, potential customers residing
there are 8.7 mles fromthe nearest GMC truck deal er, on average. This is
al nrost three tinmes the average distance in AGSSA 1 (2.8 mles), twice the
di stance in AGSSA 2 (3.5 nmiles), and 2 and 1/2 mles farther than in AGSSA 3.
If the proposed new deal ership is established in AGSSA 10, convenience is
inmproved to 4.1 mles on the average, which still is not as good as that
provided in AGSSAs 1 and 2. O course, the convenience GV offers to consuners
residing in AGSSAs 1, 2 and 3 renmins the sane whether or not a new dealer is
added in AGSSA 10. Oher manufacturers of light trucks offer higher degrees of
conveni ence to residents of AGSSA 10, which places GM at a conpetitive
di sadvant age.

35. Performance of GVC truck in AGSSA 10 fell bel ow m ni mum expected
penetration in 1988 (see Finding 13). That year a light truck conpetitor
Dodge, established a dealership there. GMC truck performance has continued to
decline in the area as other light truck manufacturers established
representation in the area in 1989 (1d.). Based upon their distance from AGSSA
10 consuners, the existing Fort Lauderdal e deal ers are unable to overcone the
conveni ence di sadvantage they face in attracting consuners residing in AGSSA 10,
and consequently have been unable to provide adequate inter-brand conpetition
This is partially the result of the design of Broward County roadways, which
carry traffic better north-south than east-west. The problemis inherent in the
current design of the GM sales network, and the solution is to add a GMC truck
dealer in AGSSA 10 to inprove conveni ence to consuners. Based on previous
experience, this inmprovenent in convenience should result in increased
efficiency and additional sales.

V. Inpact on Existing Deal ers

36. GV conputes a gross registration |oss, which is the nunber of
regi strations which would rai se each area within the MDA to the expected
penetration |level (see Finding 13). This is a conservative neasure of possible
addi ti onal sal es because it is based upon the expected penetration, which is a
m ni mum st andard, not the maxi mum nunber of sal es which m ght be achi eved by
ef fecti ve deal ers such as Sheehan. For 1990, the gross registration |oss for
GVC trucks in the Fort Lauderdal e MDA was 295 units, which was nostly
concentrated in AGSSA 10, and in the western 2/3 of AGSSA 3.

37. If the proposed Coral deal ership had been operating in 1990, and if it
had perforned at the average of the performance |evels of the existing Sheehan
Ki ng and Scott deal erships, it would have produced a total of 313 registrations
within a 20 mles radius of the deal ership, which includes some areas beyond the
boundary of the Fort Lauderdale MDA. This is 18 registrations nore than the
gross registration loss in the entire Fort Lauderdale MDA. Conputed on the sane
basis, sales to the nore relevant group of persons registering vehicles in the
Fort Lauderdal e MDA woul d have been 286 sales. This shows a new deal er in AGSSA
10 could theoretically nake 286 sal es without supplanting a single sale from
exi sting dealers in the MDA

38. Moreover, in 1990 151 sales were nade to persons who regi stered the
vehicles within the Fort Lauderdale MDA from sal es by deal ers outside the Fort
Lauderdal e MDA. These sal es represent additional potential sales to be captured
by the three existing deal ers.



CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has jurisdiction over this
matter. Section 120.57(1), Florida Statutes (1989). This case is governed by
Section 320.642(2)(a)(2), Florida Statutes (1989). The notor vehicle
manuf acturer, the "licensee" under the statute, nust nmake application to the
Depart ment of Hi ghway Safety and Mdtor Vehicles to establish a new retai
outlet. The statute is franmed in terns of the factors which woul d cause the
Departnment to deny a manufacturer a |icense, and says:

An application for a notor vehicle dealer
license in any comunity or territory shall be
deni ed when:

* * %
2. The licensee fails to show that the
exi sting franchi sed deal er or deal ers who
regi ster new notor vehicle retail sales or
retail |eases of the sane |ine-nake in the
community or territory of the proposed
deal ership are not providing adequate
representati on of such |ine-nake notor
vehicles in such community or territory.
The burden of proof in establishing
i nadequat e representation shall be on the
licensee. 1/

The purpose of Section 320.642 is to prevent nmanufactures from appointing nore
dealers in a market than a manufacturer's interest legitimately requires. Bill
Kelly Chevrolet, Inc. v. Calvin, 322 So.2d 50, 52 (Fla. 1st DCA 1975). The
entire statutory framework for the regulation of nmotor vehicle dealers is
designed to provide consuner protection, fair trade, and to maintain conpetition
in the autonobile sales industry. Section 320.605, Florida Statutes (1989).

40. The statute does not define the term"conmunity or territory" as it is
used in Section 320.642(2)(a)(2), Florida Statutes (1989), and the determ nation
of the appropriate "comunity or territory" is to be made based on the facts
presented at the final hearing. Anthony Abraham Chevrolet Co. v. Collection
Chevrolet, Inc., 533 So.2d 821, 824 (Fla. 1st DCA 1988). The argunent by
Respondents that the conmunity or territory required by Section 320.642 is a
circle of 12.5 mles surrounding the proposed | ocation of the new dealer is
rej ected.

41. Although the area assigned to a dealer by the manufacturer in the
Deal er Sal es and Service Agreenent, here the Fort Lauderdale MDA, is not
conclusive, it is entitled to great weight. Larry Dmrtt Cadillac, Inc. v.
Seacrest Cadillac, Inc., 558 So.2d 136, 138 (Fla. 1st DCA 1990). \Whether the
representation provided by dealers for a manufacturer is inadequate can be
anal yzed either in the conmunity or territory as a whole, or in sone
identifiable area within the conmunity or territory. Bill Kelly Chevrolet v.
Calvin, 322 So.2d 50, 52 (Fla. 1st DCA 1975), cert. denied, 336 So.2d 1180 (Fl a.
1976) .

42. The evidence here shows that the three existing AGSSAs in the Fort
Lauderdal e MDA, and the proposed AGSSA 10, to be assigned to Coral, are
i nterconnected nmarkets, and form an appropriate comunity or territory. The
significant growmh from 1970 to 1980 and especially from 1980-1990 in the
western part of Broward County justifies the identification of AGSSA 10 as a



district area which has not received adequate representati on by the existing
dealers, in large part due to the significant increase in popul ation and
househol ds in the western part of Broward County, which has left that popul ation
wi thout a convenient retail outlet for GMC Truck vehicles.

43. There are 11 criteria stated in Section 320.642(2)(b), Florida
Statutes (1989), which may be considered in determ ning whet her existing deal ers
provi de a manufacturer with adequate representation, but the criteria are such
that not all of themapply in every case.

44. The first criteria stated in Section 320.642(2)(b)(1), is:

1. The inpact of the establishnent of the
proposed . . . dealer on the consuners,
public interest, existing dealers, and the

i censee; provided, however, that financial

i npact may only be considered with respect to
the protesting deal er or dealers.

The evi dence denonstrates that there is sufficient opportunity in the market to
justify adding a GM Truck deal ership. The area to conprise AGSSA 10 has had
very substantial growh over the past 10 years, and the growh should conti nue.
Expect ed market penetration in AGSSA 10 is sufficient because growth is
sufficiently renmote fromthe existing dealers. The addition of a dealer in the
Coral Springs area will provide benefits to consuners and serve the public

i nterest by enhancing conpetition, for it will provide a nore convenient outl et
for sales and service facilities to consunmers living in AGSSA 10. The data
shows sufficient additional sales opportunity in the comunity, so that the
opening of the GV Truck line at Coral's l|location should have no significant
adverse inpact on existing dealers, but should enhance inter-brand conpetition

45. The next factor to be considered is that listed in Section
320.642(2)(b)(2):

2. The size and pernmanency of i nvestnment
reasonably made and reasonabl e obligations

incurred by the existing . . . dealers to
performtheir obligations under the deal er
agr eenent .

Each of the protesting dealers were well established before the recent growh in
the "community or territory” which GV seeks to tap by adding the Cora

deal ership. The protestors' sales and service facilities are so far renoved
fromthe proposed Coral deal ership that they do not provide adequate inter-brand
conpetition. The opening of the Dodge and ot her dealerships in the area to
conpri se AGSSA 10 in 1988 and 1989 is sone indication that other manufacturers
believe that there is a substantial sales opportunity to be found by locating in
that area. There was no evidence about the nature of the protesting deal ers’

i nvestnment in physical plant, parts or vehicle inventory to bal ance agai nst GV s
need to enhance its deal er network by adding a dealer in AGSSA 10. Had any

exi sting dealer proven that it had expanded its sales and service facilities,
sales staff, or otherw se invested significant capital with a specific business
plan to attenpt to generate sales in the area to conprise AGSSA 10 with that

i nvestnment, matters m ght be different.



46. The next factor found in Section 320.642(2)(b)(3), Florida Statutes
(1989), requires consideration of:

3. The reasonably expected nmarket penetration
of the line-make notor vehicle for the
community or territory invol ved, after

consi deration of all factors which nmay affect
said penetration, including, but not limted
to, denographic factors such as age, inconeg,
education, size class preference, product

popul arity, retail |ease transactions, or
other factors affecting sales to consuners of
the conmunity or territory.

GM has nmade reasonabl e cal cul ati ons to determ ne expected market penetration in
AGSSA 10, based upon product popularity. Sales in AGSSA 10 are well bel ow the
st andards whi ch have been proposed as neasures of performance. There is a
significant opportunity for additional sales which the existing deal er network
is unable to exploit.

47. Section 320.642(2)(b)(4), Florida Statutes, lists as a factor for
consi derati on:

4. Any actions by the licensees in denying
its existing deal er or dealers of the sane
i ne-nmake the opportunity for reasonable
grow h, market expansion, or relocation
including the availability of |ine-make
vehicles in keeping with the reasonabl e
expectations of the licensee in providing an
adequat e nunmber of dealers in the community
or territory.

The protesting dealers did not denpnstrate that GM has deni ed themthe
opportunity for reasonable growth, nmarket expansion, or relocation. There is no
evi dence of any relocation attenpts. The popul ati on growt h, househol d grow h,
and househol d i ncome | evels throughout the entire Fort Lauderdale MDA are such
that the existing dealers are not being denied the opportunity for reasonable
growm h by the establishment of the Coral GMC Truck deal ership. The existing
dealers are too far fromthe consunmers in AGSSA 10 to provi de adequate
representation there for GM

48. Section 320.642(2)(b)(5) does not appear to apply under the evidence
submtted in this case

49. Section 320.642(2)(b)(6) allows assessnent of:

6. Distance, travel time, traffic patterns,
and accessibility between the existing deal er
or deal ers of the same |ine-make and the

| ocation of the proposed additional or

rel ocated deal er.

This is an inportant factor in this case. There appears to be a direct

rel ati onshi p between the distance of a deal ership froman area and that

deal ership's ability to sell vehicles to residents who will register themin the
area. GVC Truck offers consuners a | ow | evel of conveni ence, neasured by



di stance to nearest dealer, in AGSSA 10. The problemis exacerbated by the

rel ative inadequacy of major traffic arteries in Broward County running
east/west, which nakes it nore difficult for existing dealers in eastern Broward
to sell cars to residents in western Broward County.

50. Section 320.642(2)(b)(7), |ooks at:

7. \Wether benefits to consunmers will likely
occur fromthe establishnment or relocation of
t he deal ership which the protesting . . .

deal ers prove cannot be obtai ned by ot her
geogr aphi ¢ or denographi ¢ changes or expected
changes in the conmmunity or territory.

There is no evidence that there are geographi c changes or denographi c changes to
be expected which will relieve GMs problemin penetrating AGSSA 10 with GV s
exi sting deal er network. The popul ation growh and econonic growth which has
been continuing for the |ast decade will continue. Congestion in the area wll
remain, at best, the sane. This highlights the need for a dealership in western
Broward County.

51. Section 320.642(2)(b)(8) |ooks at:

8. \Whether the protesting dealer or dealers
are in substantial conpliance with their
deal er agreenent.

There was no evidence that any existing dealers were out of conpliance with
their deal er agreenents.

52. Section 320.642(2)(b)(9) allows assessnent of:

9. \Whether there is adequate inter-brand and
i ntra-brand conpetition with respect to said
line-make in the comunity or territory and
adequat el y conveni ent consuner care for the
not or vehicles of the line-make, including the
adequacy of sales and service facilities.

There are insufficient GUC Truck dealers to stinulate effective inter-brand
conpetition in western Broward County. This has resulted in market penetration
for GVC Trucks bel ow expected | evel s, which has been declining since 1988, due
largely to the | ack of consuner conveni ence which the current deal er network
provides for residents in AGSSA 10. GMVC Truck deal ershi ps have not kept pace
with additional inter-brand conpetition from other manufacturers, such as Dodge,
whi ch have al ready expanded into the area which GM purposes to enter with this
addi ti onal deal er.

53. Section 320.642(2)(b)(10) | ooks at:

10. Wether the establishment or relocation
of the proposed deal ership appears to be
warranted and justified based on economni c and
mar keting conditions pertinent to deal ers
conpeting in the community or territory,

i ncluding antici pated future changes.



This factor is actually redundant of factors discussed above. The significant

i ncrease in both popul ati on and househol ds, having m ddl e and upper incone

| evel s and good enpl oynent rates has nmade western Broward County an appropriate
area for expansion of the GVC Truck deal er network. Sales are bel ow expected
mar ket penetration, and penetration has been declining since 1988. Sales of GVC
Truck vehicles will in all Iikelihood continue to decline in the absence of the
est abl i shnent of a dealership with a nore convenient |ocation to the residents
of AGSSA 10.

54. Section 320.642(2)(b)(11) eval uates:

11. The volune of registrations and service
busi ness transacted by the existing

dealers of the sanme |ine-nmake in the relevant
community or territory of the proposed
deal er shi p.

The existing dealers are unable to attract consuners registering their cars in
AGSSA 10 in significant nunbers. Sheehan is obviously a very strong conpetitor
but even it is not able to effectively penetrate the market at di stances equa
to that proposed by GM here, for Coral's location in western Broward County.

55. GMhas satisfied its burden under Section 320.642, Florida Statutes
(1989), to showthat it is not being adequately represented in the comunity or
territory, the western portion of the Fort Lauderdale MDA, and that its request
to establish an additional GMC Truck deal ership at Coral O dsnobile should be
grant ed.

RECOMVENDATI ON

It is RECOWENDED that the application to establish the GVC Truck
deal ership at Coral O dsnobile be granted

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 22nd day of
COct ober 1992.

WLLIAM R DORSEY, JR

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 22nd day of October 1992.



ENDNOTE

1/ The statute was anmended in 1988, so nost case law actually interprets the
previous statutory |anguage. The change in |anguage is not significant. The
earlier version of Section 320.642 required the Departnent to deny a license "in
any comunity or territory where the licensee's presently licensed . . . dealers
have conplied with the |icensee's agreenents and are providi ng adequate
representation in the comunity or territory . "

APPENDI X

Rul i ngs on Fi ndi ngs proposed by GM

1-4. Adopted in Findings 1-4.

5. Adopted in Finding 6.

6. Adopted in Finding 7.

7 Rej ected as argunent.

8. Adopted in Finding 10.

9. Adopted in Finding 11

10. Adopted in Finding 13.

11. Adopted in Finding 14.

12 & 13. Adopted in Finding 15.

14-19. Rej ected as argument.

20 & 21. Adopted in Finding 18.

22. Rej ect ed as unnecessary.

23. Adopted in Finding 18.

24. Adopted in Findings 9, 13 and 18.
25 & 26. Rejected as unnecessary.

27. First sentence adopted in Finding 19
28. Rej ect ed as unnecessary.

29. Adopted in Finding 20.

30. Rej ect ed as unnecessary.

31. Ceneral |y adopted in Finding 21
32. Rej ect ed as unnecessary.

33. Adopted in Finding 21

34. Adopted in Finding 22.

35. Adopted in Finding 23.

36 & 37. Adopted in Finding 24.

38. Adopted in Finding 25.

39. Adopted in Finding 26.

40 & 41. Adopted in Finding 27.

42. Adopted in Finding 29.

43. Adopted in Finding 30.

44. Adopted in Finding 31

45. Adopted in Finding 32.

46. Adopted in Finding 33.

47 & 48. Adopted in Finding 34.

49. Adopt ed by readi ng together Findings 18 and 35.
50. Adopted in Finding 35.

51. Rej ect ed as unnecessary.

52. Adopted in Finding 36.

53. Adopted in Finding 37.

54- 65. Rej ected as argument concerning the testinony of Dr.

M zerski and M. Dilnore. The Dilnore predictions were
especially rejected for the reasons proposed by GMin
Fi ndi ng 63.



Rul i ngs on Fi ndings proposed by the protesting deal ers:

S

8- 19.

20-51.

52-60.

61-63.

64-71.

Adopted in Finding 1.

Adopted in Finding 1.

Adopted in Finding 1.

Rej ected as argument.

Rej ect ed because the better phrasing of what
constitutes a comunity or territory is the inter-
connect edness of the market.

Rej ected as an analysis of testinony, not a finding of
fact.

Rej ected as an analysis of testinony, not a finding of
fact.

These findings generally set out the difference of

opi nion between Dr. M zerski and M. Anderson. M.
Anderson's testinony has been accepted as the nore

per suasi ve analysis. See especially Findings 7 and 8.
Proposed Finding 14 is adopted in Finding 8. |

acknow edge M. Anderson applied the 30/30 test in a
prior proceeding. See proposed findings 17 and 18 of
the protesting deal ers.

These findings generally continue the analysis the

evi dence as interpreted by M. Anderson and Dr.

M zerski. The protestors argue that Dr. M zerski's
anal ysis ought to be accepted. For the reasons stated
in the Findings of Fact, however, | believe that the
national data is the better data, in |large part because
the use of state data sinply does not account
adequately for whether Florida has a substantial nunber
of markets where GMC Truck is inadequately represented.
See Finding 17. Consequently, the lynch pin of Dr.

M zerski's analysis falls, or perhaps stated in a
better way, that of M. Anderson is nore persuasive.

do not regard the expected penetration analysis of M.
Anderson to be unreasonable, as the protestors argue in
their proposed finding 51, for the reasons stated in
Finding 15. Areas of Florida do actually exceed their
expected market penetration. Sheehan does a

particul arly good job, see Findings 15 and 19.

These findings are rejected because Dr. M zerski has
chosen as the nost appropriate neasure to evaluate the
performance of the existing dealers the retail average
sales or the Florida MDA average sales. The use of

t hese points of conparison has been rejected, in favor
of the expected penetration analysis of M. Anderson
Rej ect ed because M. Anderson did not base his opinions
solely on national data, but conputed his expected
penetration based on | ocal product popularity.

There is insufficient evidence that existing dealers
will actually | ose a substantial nunber of sales as a
result of the addition of the Coral dealer in AGSSA 10.
See Finding 37. The evidence is nmuch too thin to
accept the argunent that any existing dealer will go
out of business if the Coral dealership is allowed to
open its GMC Truck operation. None of the dealers' GVC
Truck sal es and service operations is the sole source



of sales; they all sell other GMIlines too. For the
reasons argued by GMC in its proposed findi ngs,

especi ally proposed Finding 63, M. Dilnore's analysis
has not been persuasive. Lost opportunity in the

mar ket shoul d provide the great bulk of sales at the
Cor al deal ership.

COPI ES FURNI SHED:

Edward W Ri sko, Esquire
Ceneral Mdtors Legal Staff
Post O fice Box 33122
Detroit, M chigan 48232

Robert D. Hays, Esquire
Ki ng & Spal di ng

191 Peachtree Street

Atl anta, Georgia 30303

Dani el E. Meyers, Esquire
VWalter E. Forehand, Esquire
Meyers & For ehand

Suite B

402 North Ofice Plaza Drive
Tal | ahassee, Florida 32301

Enoch Jon Wit ney

CGener al Counsel

Department of Hi ghway Safety
and Mot or Vehicl es

Nei | Kirkman Buil di ng

Tal | ahassee, Florida 32399- 0500

Dean Bunch, Esquire

Suite 700

106 East Col | ege Avenue
Tal | ahassee, Florida 32301

Charles J. Brantley, Director

Di vi sion of Mdtor Vehicles

Room B439, Neil Kirkman Buil di ng
Tal | ahassee, Florida 32399-0500

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER. ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN VWHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOVE AGENCI ES ALLOW A LARCGER PERICD WTHI N WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMVENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



